Privacy Forum 2010

Legal Update: Recent Privacy Act cases 

A. Human Rights Review Tribunal Cases
1. 
Reid v New Zealand Fire Service Commission and Crown Law Office, Decision No 8/08, HRRT 58/07, 7 May 2008; costs were decided in Decision No 18/08, 14 August 2008

Alleged breaches of principle 6 — Information withheld under s 29(1)(f) Privacy Act — Tribunal upheld decisions to withhold on the basis of legal professional privilege — Information related to proceedings to have plaintiff declared a vexatious litigant — Tribunal followed procedural approach in Dijkstra v Police (2006) 8 HRNZ 339 — Tribunal inspected withheld documents — Claims dismissed 

2.
 LNC v SX and LNC v DHB, Decision No 24/08, HRRT 1/08 (LNC v SX) and HRRT 9/08 (LNC v DHB), 4 August 2008

Application by defendants for interim name suppression order — Order opposed by plaintiff — Defendant doctor employed by defendant District Health Board wrote letter critical of plaintiff’s dangerous behaviour — Plaintiff involved in Family Court proceedings — Plaintiff alleged breaches of rules 8 and 11 Health Information Privacy Code 1994 — Sufficient reasons found for name suppression of everyone involved in case — Order made under s 107(3)(b) Human Rights Act 1993 

3. 
Coates v Springlands Health Ltd, Decision No 17/08, HRRT 14/07 and 67/07, 11 August 2008

Strike out applications against claims under Privacy Act 1993 and Human Rights Act 1993 — Disclosure identified plaintiff as making telephone call impersonating someone else — Plaintiff identified from foreign accent and conduct at public meeting — Principle 11(b) exception applied — Meaning of “other publication” — Personal information “published” at public meeting — Plaintiff’s Privacy Act claim dismissed — Plaintiff’s Human Rights Act claims under s 44 and s 21(1)(g) dismissed — Application for order dismissing claim under s 66 Human Rights Act to be subsequently heard — Costs otherwise reserved 

4. 
Taylor v Chief-Executive, Department of Corrections, Decision No 20/08, HRRT 2/08, R D C Hindle (Chairperson), J Grant, S Ineson, 19 September 2008 

Application by defendant objecting to plaintiff’s representative — Plaintiff appointed husband as her agent to represent her in Tribunal proceedings — Plaintiff and husband prison inmates — Husband presented an escape risk — Tribunal could hold hearing in prison or use video link or phone conference to obviate escape risk — Defendant’s application dismissed 

5. 
Director of Human Rights Proceedings v Ministry of Social Development, Decision No 22/08, HRRT 5/08, R D C Hindle (Chairperson), J Grant, S Ineson, 19 September 2008 

Application to strike out plaintiff’s claim — Claim that social worker breached principle 11 by disclosing information in report to Family Court — Application of immunity under s 444 Children, Young Persons and their Families Act 1989, s 444 — Section 7(1) Privacy Act — Plaintiff’s claim struck out — Costs reserved 

6. 
Aubrey v Accident Compensation Corporation and Dispute Resolution Services Ltd, Decision No 25/08, HRRT 26/08, R D C Hindle (Chairperson), W I McKean, T McNaughton 

Interlocutory decision on whether Tribunal had jurisdiction to hear plaintiff’s claim against proposed second defendant — Defendant disclosed personal information to second defendant — First defendant accepted breach of principle 11 — Privacy Commissioner did not investigate a complaint against second defendant — Section 82 of Privacy Act did not apply to second defendant — Tribunal lacked jurisdiction to deal with claim against second defendant — Claim against second defendant dismissed — Costs reserved 

7. 
Tamu and Tamu v Westpac Banking Corporation and Veda Advantage (NZ) Ltd and other Proposed Defendants, Decision No 26/08, HRRT 15/08 and 16/08, 21 November 2008, R D C Hindle (Chairperson), T McNaughton, W I McKean; costs were decided in Tamu and Tamu v Veda Advantage (NZ) Ltd and other Proposed Defendants, Decision No 3/09, 11 February 2009

Strike out after non-compliance with “unless” order — Defendants applied to strike out plaintiffs’ claims under the Human Rights Act and Privacy Act — One plaintiff not named in response to strike out applications — Exhibits missing from other plaintiff’s submissions — Tribunal subsequently issued minutes to plaintiffs to remedy omissions — Responses not made — Claims struck out — $2500 costs awarded 

8. 
Director of Human Rights Proceedings v Rhodes & Co, Decision No 29/08, HRRT 7/08, 10 December 2008, R D C Hindle (Chairperson), G J A Kerr, S Ineson 

Proceedings settled and discontinued by Director of Human Rights Proceedings — Parties could not agree on issue of costs — Defendant law firm submitted proceedings should never have been instituted against it — Doubtful whether Privacy Commissioner had ever investigated a complaint against defendant — Tribunal questioned whether it had jurisdiction to deal with issue — Tribunal sympathised with defendant’s concerns but defendant failed to deal with complainant’s information privacy request in a timely manner — Defendant’s application for costs ought not to have been pursued — No order for costs 

9. 
Stoves v Commissioner of Police, Decision No 30/08, HRRT 8/08, 10 December 2008, R D C Hindle (Chairperson), G J A Kerr, S Ineson 

Plaintiff claimed Police breached principle 6 — Police failed to identify informant on plaintiff — Plaintiff applied for Tribunal to state a case for High Court — Section 122 Human Rights Act 1993 — Application to state case declined — Police refused access request on basis on s 27(1)(c) and 29(1)(a) Privacy Act — Police justified in withholding information on basis of s 27(1)(c) — Claim dismissed

10. 
Bartkus v Van Rij, Decision No 33/08, HRRT 21/06, 19 December 2008, R D C Hindle (Chairperson), I Vodanovich, A A Hall 

Application to strike out plaintiff’s claim — Alleged breach of principle 6 — Tribunal had previously dismissed identical claim by plaintiff on basis of s 29(2)(b) Privacy Act — Tribunal doubted it had jurisdiction to deal with the same claim again — Tribunal accepted defendant’s evidence that requested information had been mislaid or destroyed — Section 29(2)(b) Privacy Act applied — Claim dismissed 

11. 
Director of Human Rights Proceedings v Grupen, Decision No 05/09, HRRT 20/08, 27 February 2009, R D C Hindle (Chairperson), I Vodanovich, D A Clapshaw

Application to strike out claim by Director of Human Rights Proceeding — Complaint against barrister by company director — Alleged breach of principle 6 — Non-disclosure of personal information from barrister’s diary notes in relation to costs revision — Tribunal did not lack jurisdiction to hear claim — Director had an arguable case — Application to strike out dismissed — Costs reserved

12. 
Gallagher v Dispute Resolution Services Ltd, Decision No 7/09, HRRT 30/08, 23 April 2009, R D C Hindle (Chairperson), J Grant, S Perese; costs were decided in Decision No 13/09, 9 June 2009

Alleged breach of Principle 5 — Envelope containing ACC review decision with health information lost in post — Envelope likely to have been incorrectly addressed — Defendant had insufficient security safeguards to prevent loss — Breach of Principle 5 found — Plaintiff did not suffer requisite harm under s 66(1)(b)(iii) — Claim dismissed — Costs to lie where they fell

13. 
Kaiser v Ministry of Agriculture and Forestry, Customs Department and the Department of Conservation, Decision No 10/09, HRRT 12/08 and 13/08, 26 May 2009, R D C Hindle (Chairperson), A D Trlin, S Solomon (13pp); supplementary decision in Decision No 21/09, 31 July 2009; costs were decided in Decision No 22/09, 5 August 2009

Plaintiff claimed breach of Principle 6 — Plaintiff a US citizen under investigation by US wildlife agency — Information provided to NZ Government by overseas agency — Plaintiff investigated for supplying false information to NZ Immigration Service — Plaintiff prosecuted by NZ Immigration Service and acquitted — Information withheld by defendants on basis of s 27(1)(b), s 27(1)(c), and s 29(1)(f) Privacy Act — Information inspected by Tribunal — Withholding of information upheld — Plaintiff’s claims dismissed — NZ wildlife enforcement group of agencies awarded $6,000 costs — Department of Labour awarded $4500 costs 

14. 
Gibbons v Accident Compensation Corporation, Decision No 11/09, HRRT 36/2008, 29 May 2009, R D C Hindle (Chairperson), J Grant, G J A Kerr

Alleged breach of rule 1 Health Information Privacy Code 1994 — ACC standard form required claimant’s treatment provider to submit details of patient’s non-injury medications — Whether collection of health information “necessary” for ACC’s purposes — No breach of rule 1 found — Plaintiff had not suffered any significant humiliation, loss of dignity or injury to feelings in terms of s 66(1)(b)(iii) Privacy Act — Claim dismissed 

15. 
Rauner v The Olympic Pool and Fitness Centre Ltd, Decision No 12/09, HRRT 10/08, 3 June 2009, R D C Hindle (Chairperson), G J A Kerr, J Grant

Costs upon discontinuance of proceeding — Privacy Act claims filed but discontinued during second telephone case management conference — Plaintiff failed to file a Certificate of Investigation by the Privacy Commissioner with his claim — Plaintiff asked Privacy Commissioner to re-open investigation after claim filed — Plaintiff’s pleadings poorly formulated — Tribunal declined to award indemnity costs — Defendant had not undertaken significant steps in the proceedings — $500 costs awarded to defendant

16. 
Read v Van Rij, Decision No. 14/09, HRRT 41/ 08, 17 June 2009, R D C Hindle (Chairperson), D A Clapshaw, G J A Kerr

Preliminary issue — Whether Tribunal had jurisdiction to determine plaintiff’s claim — Alleged breach of Rule 8 Health Information Privacy Code 1993 — Privacy Commissioner had only investigated complaint about breach of Rule 7 — Application of Tribunal’s decisions in Lehmann v The RadioWorks Ltd [2005] NZHRRT 20 and Coates v Springlands Health Ltd [2008] NZHRRT 17 — Plaintiff’s claim dismissed — Costs of $350 awarded against unsuccessful plaintiff

17. 
Holmes v Commissioner of Police, Decision No. 15/09, HRRT 42/2008, 17 June 2009, R D C Hindle (Chairperson), D A Clapshaw, G J A Kerr; costs were decided in Decision No 20/09, 30 July 2009

Breach of Principle 6 and s 40 Privacy Act 1993 — Police ignored request for personal information and then complied out of time — Plaintiff a possible witness to an ATM theft — Plaintiff requested file on ATM theft from Police in so far as it concerned him — Interference with plaintiff’s privacy in terms of s 66(3) and (4) found — Declaration of breach made under s 85(1)(a) — No award of damages made — Costs of $5500 awarded to defendant — Plaintiff had rejected pre-hearing Calderbank offer of $1000

18. 
Tamu and Tamu v Veda Advantage (NZ) Ltd, Decision No. 17/09, HRRT 16/08, 17 June 2009, R D C Hindle (Chairperson), D A Clapshaw, G J A Kerr

Application by unsuccessful plaintiff to set aside Tribunal costs award — Tribunal had no express or implied power to set aside costs decision — Even if such power existed, Tribunal would not exercise its discretion to do so here — Plaintiff properly served with defendant’s application for costs and received relevant communications from the Tribunal — No substantive argument made against quantum of costs award — If plaintiff dissatisfied with costs award, proper avenue of challenge was by appealing to High Court —Plaintiff’s application dismissed

19. 
Maguire v Brazier Property Management Limited, Decision No 18/09, HRRT 1/09, 6 July 2009, R D C Hindle (Chairperson), D A Clapshaw, G J A Kerr; costs and continued name suppression were decided in Decision No 27/09, 13 October 2009

Application to strike out -- Alleged breaches of principles 10 and 11 – Information about plaintiff’s employment disclosed in Tenancy Tribunal hearing – Sections 97(7) and 101(1) Residential Tenancies Act 1986 – Immunity from civil actions for witnesses in Tenancy Tribunal – Application of sections 7(1) and 7(4) Privacy Act (“Savings”) – Plaintiff’s claim dismissed – Permanent name suppression refused – Section 107 Human Rights Act 1993

20. 
Te Koeti v Otago District Health Board, Decision No 24/09, HRRT 4/09, 11 September 2009, R D C Hindle (Chairperson), J Grant, S R Solomon

Claim that defendant breached rule 6 Health Information Privacy Code 1994 — Plaintiff requested all information relating to his Emergency Department admissions — Defendant refused to disclose names of nurses that had treated him — Defendant feared for nurses’ safety if information disclosed — Interpretation and application of s 27(1)(c) Privacy Act — Whether disclosure of information would give rise to a serious or real and substantial risk that nurses’ safety would be endangered — Good reason for withholding information found — Plaintiff’s claim dismissed — Costs reserved

21.
H G v Taranaki District Health Board, Decision No 29/09, HRRT 2/09, 11 November 2009, R D C Hindle (Chairperson), S Ineson, A D Trlin

Alleged breach of Rule 6, Health Information Privacy Code 1993 – Refusal to provide access to health information in form requested – Plaintiff wanted copy of file – Defendant only willing to disclose file under supervision – Deemed refusal under s 66(2)(a)(ii) -- Information withheld under s 27(1)(d) and s 29(1)(c) – Plaintiff suffered from mental disorder at time access request made -- Section 29(1)(c) ground for withholding upheld – Plaintiff’s Claim dismissed -- Permanent name suppression granted

22.
Duffy v Drury, Decision No. 30/09, HRRT 33/08, 25 November 2009, R D C Hindle (Chairperson), S Ineson, A D Trlin

Interlocutory jurisdictional issue – Alleged breach of rule 11 Health Information Privacy Code – Disclosure of health information by doctor employed by district health board – Claim filed against doctor personally -- Privacy Commissioner investigated “actions” of district health board rather than doctor personally – Whether plaintiff entitled to file claim against doctor – Whether doctor a “health agency” under Code if employed by a “health agency” – Vicarious liability under s 4 and 126 -- Doctor not a “person in respect of whom an investigation had been conducted” in terms of s 82(1)(a) and s 83 – Natural justice defect otherwise –No jurisdiction to hear plaintiff’s claim – Claim dismissed

23. 
Murray v Gisborne District Council, Decision No. 31/09, HRRT 37/09, 1 December 2009, R D C Hindle (Chairperson), A D Trlin, S Ineson

Application to strike out – Plaintiff’s principle 6 claim raised matters beyond those investigated by Privacy Commissioner – Claim could proceed in relation to issues investigated by Privacy Commissioner – Claim dismissed in relation to other matters

24.
Koyama v The New Zealand Law Society, Decision No 2/10,HRRT 30/09 & 31/09, 18 February 2010, R D C Hindle (Chairperson), J Grant, P J Davies 

Plaintiff objected to Tribunal Chairperson’s continued participation as adjudicator in proceedings against New Zealand Law Society – Whether Chairperson required to recuse himself -- Section 102(1) Human Rights Act – Chairperson required to be barrister or solicitor of High Court with not less than five year’s practice – Whether NZLS in a position to retaliate against Chairperson by withholding practicing certificate for unfavourable decision – Whether Chairperson had any direct interest in outcome of case -- Test for apparent bias -- Whether Chairperson’s membership in NZLS would suggest apparent bias to a fair minded lay observer -- Recusal not called for in circumstances

25.
Director of Human Rights Proceedings v Q D, Decision No 3/10, HRRT 12/2009, 18 February 2010, R D C Hindle (Chairperson), J Grant, P J Davies 

Alleged breach of principle 6 -- Doctor failed to grant access to material on patient’s file – Complainant discovered by chance that doctor held personal information about her – Information entrusted to doctor in confidence by complainant’s former husband – Information alleged concerns about complainant’s mental health and ability to look after the couple’s children -- Couple embroiled in Family Court proceedings – Doctor refused to grant access on the basis it was entrusted to him in confidence in context of doctor/patient relationship with complainant’s husband – Information withheld for 2½ years – No basis in Privacy Act for withholding information – Section 35 Evidence Amendment Act (No 2) 1980 relied upon but inapplicable -- Complainant suffered significant loss of dignity, injury to feelings and humiliation – Declaration under s 85(1)(a) Privacy Act that defendant breached principle 6 -- $7,500 damages awarded under ss 85(1)(c) and 88

26.
Murray v Gisborne District Council, Decision No 7/10, HRRT 37/09, 31 March 2010, R D C Hindle (Chairperson), M Sinclair, G Cook
Alleged breach of principle 6 – Part of document withheld from plaintiff – Plaintiff regarded as querulent -- Plaintiff made threats against Council employee -- Grounds for withholding claimed on basis of s 29(1)(a), (b), (f), and s 27(1)(d) Privacy Act – No grounds for refusing to disclose upheld – Declaration of breach of principle 6 made under s 85(1)(a) – No damages awarded

27.
Director of Human Proceedings v Wilson, Decision No 8/10, HRRT 35/09, 16 April 2010, R D C Hindle (Chairperson), G J Cook, B Neeson

Preliminary jurisdictional issue – Defendant challenged scope of Tribunal’s jurisdiction in respect to claims -- Whether claims based on breaches of principles 1 and 4 could be pursued -- Privacy Commissioner’s certificate of investigation – Breach of principle 2 found by Privacy Commissioner -- Whether Privacy Commissioner had investigated breaches of principles 1 and 4 – Claims based on defendant’s unauthorised credit check of complainant – Privacy Commissioner investigated breaches of principles 1 and 4 but these not mentioned in certificate of investigation – Nature of certificate of investigation – Defendant’s challenge to jurisdiction dismissed 

B. High Court Cases

1. 
Sievwrights v Apostolakis, High Court, Wellington, CIV 2005-485-527, 17 December 2007, Ronald Young J, A Trlin, G Kerr 

Appeal by unsuccessful defendant law firm — Breach of principle 6 Privacy Act — Failure to make letter sent by firm to client’s mortgagee available to client upon request — Letter concerning insurance on commercial building owned by client was “personal information” — Plaintiff’s request for letter from law firm constituted an information privacy request — Information had been “readily retrievable” when request first made — Damages awarded by Tribunal fell within the permissible range — Appeal dismissed — Costs awarded to Privacy Commissioner  

2. 
Director of Human Rights Proceedings v Catholic Church for New Zealand, High Court, Auckland, CIV 2006-404-00612, 19 February 2008, Cooper J

Case stated by Human Rights Review Tribunal under s 122 Human Rights Act 1993 — Whether term “tribunal” in s 2(1)(b)(viii) Privacy Act can apply to non-statutory tribunals — Whether the Catholic Tribunal fell outside s 2 definition of “agency”— List of exempted agencies in para (b) generally characterized as public sector bodies or organs — Use of term “tribunal” in information privacy principles 2, 3, 10, and 11 supports public sector nature of “tribunal” — Wider statutory interpretation considerations also indicate that para (b) “tribunal” exception should be construed narrowly — Section 15 New Zealand Bill of Rights Act 1990 not applicable — Paragraph (b)(viii) exception to s 2 definition of “agency” not applicable to non-statutory tribunals 

3. 
Director of Human Rights Proceedings v Catholic Church for New Zealand, High Court, Auckland, CIV 2006-404-006162, 14 April 2008, Cooper J 

Application by defendant for leave to appeal to Court of Appeal — High Court held in case stated that the term “tribunal” in para (b)(viii) of s 2 Privacy Act definition of “agency” excluded non-statutory tribunals — Defendant’s case held to be plainly arguable and of sufficient importance to justify granting leave to appeal 

4. 
Jeffries v Privacy Commissioner, High Court, Wellington, CIV 2006-485-860, 22 May 2008, Ronald Young J

Judicial review application of Privacy Commissioner's decision to issue notice under s 91(4) Privacy Act requiring barrister to disclose information for Commissioner’s investigation of complaint --  Meaning of “person” in s 91(4) – Barrister a relevant “person” under s 91(4) – Whether information privileged under s 94(1) -- Information not protected by litigation privilege 
5. 
Reid v New Zealand Fire Service Commission, High Court, Wellington, CIV 2008-485-1203, 16 July 2008, Clifford J

Privacy Commissioner’s application to be struck out as a party from appellant’s appeal and application for judicial review — Privacy Commissioner’s role as intervenor — Section 86 Privacy Act — Rule 97 High Court Rules — Usefulness of Privacy Commissioner continuing to play role as intervenor in appellant’s appeal to Court — Privacy Commissioner withdraws application to be stuck out from appeal — Privacy Commissioner also agrees to withdraw application to be struck out from judicial review proceedings — Costs reserved

6. 
Director of Human Rights Proceedings v Commissioner of Police, High Court, Christchurch, CIV-2007-409-002984, 14 August 2008, French J (Presiding); D Clapshaw and G J A Kerr 

Appeal against Tribunal decision — Disclosure of Police family violence report to father involved in custody dispute with former partner — Disclosure made “pursuant to” Official Information Act 1982 — Unsuccessful complaint by former partner about Police’s breach of principle 11 Privacy Act — Police relied on immunity conferred by s 48 Official Information Act and s 7(1) Privacy Act — Interface between Privacy Act and Official Information Act — Police protected by s 48 Official Information Act — Tribunal lacked jurisdiction to review exercise of Police discretion to disclose information under Official Information Act — No claim available under Privacy Act because of application of s 7(1) — Appeal dismissed — Costs reserved

7. 
Haydock v Gilligan Sheppard, High Court, Auckland, CIV 2007-404-2929 and CIV 2008-404-1240, 11 September 2008, Harrison J

Appeal against Tribunal decision by unsuccessful plaintiff — Appeal against decisions relating to name suppression and $20,000 costs order only — Presumption of open judicial proceedings — Section 89(1) Privacy Act provides for Tribunal hearings open to the public — No compelling or exceptional circumstances justifying name suppression — Applicable test in Re Victim X [2003] 3 NZLR 220 (CA) sets high threshold — Tribunal’s costs award reasonable and correct in circumstances — Successful respondent’s actual costs were $80,000 in a claim that was “without merit” — Appeal dismissed — $7500 costs awarded to respondent on solicitor/client basis

8. 
Stoves v Commissioner of Police, High Court, Christchurch, CIV-2009-409-000011, 20 April 2009, French J BC200960647; costs were decided in High Court, Christchurch, CIV-2009-409-000011, 19 May 2009, French J BC200961113

Appeal against Tribunal’s dismissal of appellant’s claim under Principle 6 — Police withheld identity of informer — Application to strike out by respondent — Appeal out of time — Section 123(4) Human Rights Act 1993 — Appellant failed to comply with time limit and service requirements for appealing — Court unable to invoke High Court Rules 1.5, 1.9, 1.19, 20.4(3), or 20.7 to save the appeal — In any case, good reason existed for withholding informer’s identity under s 27(1)(c) Privacy Act — Appeal dismissed — $4560 costs and disbursements awarded to respondent

9. 
Reid v Crown Law Office and Privacy Commissioner, High Court, Wellington, CIV-2008-485-1203, 21 April 2009, Dobson J

Appeal from Tribunal decision upholding good reason for withholding personal information – Principle 6 – Section 29(1)(f) -- Legal professional privilege  -- Difficult litigant -- Appellant’s appeal dismissed – Acceptance of Privacy Commissioner’s submission that redacted factual file notes of oral dealings with appellant should be disclosed – Order accordingly

10. 
Reid v New Zealand Fire Service Commission, High Court, Wellington, CIV-2008-485-2043, 21 April 2009, Dobson J

Appeal from Tribunal costs order of $3,000 –Plaintiff unsuccessful in seeking access to documents held by defendants – Legal professional privilege -- Tribunal’s costs order upheld

11. 
Tamu v Veda Advantage (NZ) Limited, High Court, Auckland, CIV-2009-404-004069, 28 July 2009, Venning J

Appeal against Tribunal costs decision – Appeal filed out of time – Appellant failed to serve notice of appeal on respondent and Tribunal within time – Effect of s 123(4) Human Rights Act 1993 – Court lacked jurisdiction to extend period for appealing –In any case, appellant would have failed on the merits -- Appeal dismissed – No order for costs

C. Court of Appeal

1. 
Jeffries v The Privacy Commissioner, Court of Appeal, CA339/2008, 3 December 2009, [2009] NZCA 567, Hammond, Chambers and Baragwanath JJ

Appeal from High Court dismissal of judicial review application – Review of Privacy Commissioner's decision to issue notice under s 91(4) Privacy Act requiring barrister to disclose information for Commissioner’s investigation of complaint--  Meaning of “person” in s 91(4) – Barrister a relevant “person” under s 91(4) – Whether information privileged under s 94(1) -- Information not protected by litigation privilege – Appeal dismissed

D. Supreme Court

1.
Jeffries v The Privacy Commissioner, [2010] NZSC 34, SC 5/2010, 31 March 2010, Blanchard, McGrath and Wilson JJ

Application for leave to appeal – Court of Appeal had found barrister bound to comply with Privacy Commissioner’s requirement under s 91(4) to provide information during investigation -- Whether unsolicited communications received by barrister capable of attracting litigation privilege – Leave to appeal granted
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