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Office of Human Rights Proceedings
· Set up under section 20 of the HRA.
· Expressed to be “an independent part” of the HRC.
· Headed by the Director of Human Rights Proceedings:
· Appointed by the Governor-General for up to five years with provision for renewal;
· “independence” – Director and his/her staff perform their statutory functions independently (see: s20(3) HRA);

· “part of HRC” – Director is responsible to the Chief Human Rights Commissioner for the “efficient, effective and economical administration of the OHRP” (see: s20(4) HRA).
· OHRP receives funding from Parliament via the HRC.
Director’s functions/powers under the HRA
Functions

· Receive and assess applications for legal representation from complainants whose complaints have not been resolved using the Commission’s dispute resolution processes, and who wish to proceed with their complaints to a hearing before the HRRT (NB this can include proceedings to enforce a settlement agreement reached at mediation with the Commission).
· Representation can only be provided to complainants who have complained about discrimination to the HRC – the HRRT may only hear cases in which such a complaint has been made.

· In appropriate cases – provide free legal representation as above.  The OHRP acts, in effect, as the complainant’s law firm.  The traditional solicitor/client model prevails.
Complaints under the Privacy Act 1993
· The Director also has functions (but not powers) under the Privacy Act 1993 (“PA”).

· The processes and model of the Director’s PA functions are completely different from those under the HRA.
The Office of the Privacy Commissioner
· Receives complaints that an individual’s privacy has been interfered with;

· May investigate those complaints;

· Will attempt “conciliation” in appropriate cases;

· “Forms an opinion” as to whether there has been an interference with privacy;

· Makes a decision about whether to refer that complaint to the Director for further action (see: s77 PA).

Referral to the Director
· The Director takes no part in the Privacy Commissioner’s investigative or conciliation processes; nor in the Commissioner’s decision to refer a matter under s77 PA.
· The Director is not entitled to the Commissioner’s investigation file as she is bound by secrecy provisions; the Director is not covered by secrecy provisions.

· However, on a referral the Commissioner will usually provide the Director with the following:

· A copy of her “final opinion” to the complainant (NB: the contents (but not the result) of her final opinions to the parties may vary (e.g. if there has been a settlement offer by the respondent);
· Copies of relevant correspondence between the complainant and the Commissioner;

· A “Certificate of Investigation” (NB: not a statutory instrument – merely confirmation that a complaint has been investigated by the Commissioner as the HRRT’s jurisdiction to hear cases under the PA only arises when there has been an investigation).
Process after referral
· Having received a referral from the Commissioner, the Director is obliged to consider whether to issue proceedings against the respondent under the PA.

· Before making that decision, the Director is obliged to give the respondent “an opportunity to be heard” as to whether proceedings should be issued (see: s82(3) PA).

· The Director writes to the respondent and attaches copies of all material received from the Commissioner, invites comment from the respondent and timetables same.

· Decides whether to issue proceedings (written decision/reasons not required).
· Proceedings, if issued, are issued in the Director’s name as plaintiff.  For this reason, in proceedings under the PA the Director does not act for the complainant (as s/he does in cases under the HRA).  The complainant is merely a witness the Director will call as part of the case.  Clearly however the Director is advocating the complainant’s case on their behalf.
· Often cases are settled.

The Director as Intervener
· When a complainant issues his/her own proceedings under the PA (e.g. the matter was not referred to the Director by the Commissioner, or there was a referral but the Director has decided not to issue proceedings), then the Registrar of the HRRT must forward a copy of those proceedings to the Director for him/her to decide whether to “appear and be heard” in the proceedings pursuant to s 86 PA.
· Effectively the Director acts as an Intervener in the case.

