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The role and function of the Director of Human Rights Proceedings in cases under the Privacy Act 1993

Privacy Issues Forum – Wellington: 30 March 2006

Robert Hesketh, Director of Human Rights Proceedings

The Office of Human Rights Proceedings

Significant changes to the Human Rights Act [“HRA”] in 2001 included the following:

· Disestablishment of the Proceedings Commissioner;

· Creation of the independent Office of Human Rights Proceedings;

· Creation of the role of Director of Human Rights Proceedings, to head the Office.

The Director of Human Rights Proceedings

In simple terms, the Director performs similar functions to those previously performed by the Proceedings Commissioner: litigating cases involving the anti-discrimination provisions of the HRA, and litigating cases under the Privacy Act 1993 [“PA”].

The process for litigating cases under the HRA has changed significantly.  For the purposes of this Forum, it is not necessary to discuss those changes.

The process for litigating cases under the PA has not changed, and the transition from Proceedings Commissioner to Director has been seamless.

The Director is appointed by warrant signed by the Governor General, for a term of five years.  The Office and the Director are described in the HRA as being “independent parts of the Human Rights Commission”.  The Human Rights Commission is an Independent Crown Entity.

The Director is required to perform his various statutory functions under the HRA and PA independently of anyone else – including Government Ministers.  The umbilical to the Human Rights Commission is that the Director is responsible to the Chief Human Rights Commissioner for the “effective, economical and efficient administration of the Office”.

Litigating cases under the PA

Following investigation by the Privacy Commissioner (“PC”), a case alleging a breach of the PA begins its life in the Human Rights Review Tribunal (“the Tribunal”).  There are provisions in the HRA for cases to be removed to the High Court, but this is virtually unheard of.  The Tribunal was set up as a specialist body to deal with (amongst other things) the complexities of the PA.  It is developing a large body of sophisticated PA jurisprudence.

The Director litigates proceedings under the PA in either of the following two ways:

· As plaintiff, or

· As “intervener” in cases brought by others.

The Director as Plaintiff:

If the PC forms an opinion that there has been an interference with an individual’s privacy, she exercises a discretion about whether to refer the case to the Director for him to consider whether to issue proceedings in the Tribunal.  There is no consultation with the Director about whether to exercise the discretion – this preserves the Director’s independence.  It is understood that not all cases in which the PC forms an opinion of interference will result in a referral to the Director.

Before deciding whether to issue proceedings, the Director is required to give the potential defendant “an opportunity to be heard” about the matter.  The mechanics of this process will be discussed further below.

Armed with the party’s response (or lack thereof) to the opportunity to be heard, and after consultation with the complainant, the Director makes a decision about whether to issue proceedings.  If the decision is “yes”, the parties are notified and the Director drafts a Statement of Claim which is filed with the Tribunal.  It is important to note that the proceedings are issued in the name of “The Director of Human Rights Proceedings” as plaintiff.

Once filed and served, the proceedings make their way through the Tribunal’s pre-hearing processes and, unless settled, the case is heard by the Tribunal in the usual way.

The Director may not issue proceedings in any case in which the PC forms a “no” interference opinion.

The Director as intervener:

When a complainant issues their own proceedings in the Tribunal, the Registrar is required to inform the Director of that fact.  This triggers a process whereby the Director makes a decision about whether to “appear and be heard” in the case.  This is in effect an intervener role.  The Director may appear and be heard in such cases as of right: he need not seek the consent of the parties or the permission of the Tribunal.  This applies irrespective of whether the PC has formed a “yes” or “no” interference opinion.

As intervener, the Director’s role is to independently assist the Tribunal.  It is not to advocate for either party, although of course the Director’s view about an issue will often (although not always) be supportive of one of them.

The Director’s relationship with the Privacy Commission

There are no statutory guidelines in either the HRA or the PA defining the nature of the Director’s relationship with the Privacy Commission.  The Director’s statutory independence, set out in the HRA, and the PC’s independent role, are the most helpful guidelines.

The PC does not discuss her investigations with the Director whilst they are taking place.  Similarly, she does not seek the Director’s input into her decision about whether to refer a matter to him.  Indeed, even when she refers a matter to the Director, the PC does not provide her investigation file.  There are many reasons for this, not the least of which is the PC’s statutory obligation of secrecy.  Although she has a discretion about what information she may provide the Director, once he receives any information he may be required to provide it to the defendant under the usual rules of “discovery” which operate in Courts and Tribunals.  For that reason, the PC usually provides the Director with the following information when she refers a matter to him:

· The complainant’s original letter of complaint to the PC;

· Her “final opinion” letter to the complainant;

· Her certificate of investigation.

Occasionally a provisional opinion, and the complainant’s response to it, will be provided – particularly if there has been a change in an aspect between the provisional and final opinions.

Having said all of that however, the Director and the PC (and the Privacy Commission as a whole) work closely together, meeting regularly to discuss cases before the Tribunal, as well as continually refining the way in which the two Offices work together.

Referrals by the PC to the Director

Historically the numbers of referrals by the PC to the Director (and his predecessor) have been low – sometimes as few as two – three per year.  Complainants generally issued their own proceedings in the Tribunal.

However, given the fact that the PC has no powers to enforce her “yes” interference opinions, in recent times the PC and the Director have concluded that greater strategic use could be made of the Director’s ability to issue proceedings under the PA in cases of interference.  This is seen as an important underpinning of the PA, providing the opportunity to test and enforce PC opinions and thus contribute to jurisprudence.  The PC now refers, on average, between 2 and 3 “yes” interference cases to the Director, per month.

Process following referral by the PC

As indicated, a referral to the Director does not automatically mean that proceedings will be issued.  The Director is, in reality, a “fresh pair of eyes”.  Although the Director has no powers of investigation, much less the resources to do so, he approaches the matter anew and may in fact ultimately come to a different conclusion from the PC.

The Director’s statutory function when the PC refers a matter is to decide whether to issue proceedings against the infringing agency.  Before doing so, the Director must give this party an “opportunity to be heard”.

The PA does not set out the process to be followed when the opportunity is extended; however as a minimum the principles of natural justice must apply.  Furthermore, the PA does not list criteria to be taken into account by the Director when making the decision about whether to issue proceedings.

Director’s role

It is important to stress that the Director does not act as the complainant’s counsel or advocate.  Proceedings, if issued, are issued in the Director’s name.  The complainant may be a witness in those proceedings.  Strictly, the complainant is a “non-party”.  In reality of course, if proceedings are issued then the Director will be representing the interests of the complainant as clearly the object is to obtain a “declaration of breach” (amongst other orders) from the Tribunal.  The Director does not have to follow a complainant’s instructions – but cannot settle a matter without the complainant’s agreement.

Opportunity to be heard

In practice the preferred method of exercising the opportunity to be heard, is for the party to meet with the Director and explain why proceedings should not be issued.  Occasionally this can lead to discussions about settlement (see below).  The Director strictly timetables the process for information to be put before him, so as to keep the process moving

Armed with a response (if any) to the opportunity to be heard, the Director proceeds to make his decision about whether to issue proceedings.  Often, although not invariably, the Director will refer a response to the complainant for comment.

Decision whether to issue proceedings

No criteria are included in the PA to guide the Director’s decision.  In that sense the discretion is unfettered (subject of course to the principles of natural justice).  However, the Director often takes the following into account:

· Whether there is a significant question of law involved;

· Whether it would be an effective use of his resources to issue proceedings;

· The likelihood of success;

· The degree of harm to the complainant as a result of the interference with their privacy;

· Whether a reasonable settlement offer has been made.

The list is not exhaustive and is a guide only.

Issuing proceedings

If proceedings are issued, the Director usually seeks the following remedies (and costs):

· A declaration of breach;

· An order preventing further breaches;

· An order that specific steps be taken to prevent further breaches;

· Compensation – 

· “out of pocket” expenses;

· loss of a benefit;

·  significant humiliation, loss of dignity and injury to the feelings;
· Costs.

Once issued, the proceedings follow the normal processes of the Tribunal.  This paper does not discuss those processes.

Settlement

As with any litigation, proceedings under the PA may be settled without recourse to a hearing.  The Director is always open to discussions about settlement.  However, it is fair to observe that the Director does not become involved in “horse trading” about settlement and tends to seek a settlement which reflects what he considers the Tribunal might award.  If an offer is received which the Director considers is reasonable, then this is discussed with the complainant.  The complainant is under no obligation to accept the offer, but if it is rejected then the Director is unlikely to issue proceedings.  This would not be an effective use of his resources.

Intervening under section 86 PA

As indicated, the Director may also become involved in proceedings that have already been issued in the Tribunal, as “intervener”.  This right exists irrespective of the opinion formed by the PC about the complaint to her.  The intervention role is sparingly used by the Director, and tends to be reserved for cases raising a new or significant question of law.

Conclusion

The PC and Director have agreed to a strategic change in their relationship.  The aim is to ensure that appropriate PC “yes” interference opinions may be litigated and enforced in a responsible way and at no cost to the complainant.  This is good for the PC, the development of PA jurisprudence and ultimately for the protection of those rights which the PA is there to uphold.
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