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Despite the current Government’s apparent dislike of private investigators – as witnessed by Associate Minister of Justice Clayton Cosgrove’s recent, albeit incorrect, public statements that over recent times PI’s had been “running amok” and engaging in “dubious activities” – many business people would rightly hold a completely opposite view, as evidenced by the fact that Restaurant Brands, operators of the likes of KFC, Pizza Hut and Starbucks, who recently had to call in private investigators when the Police declined to investigate employee thefts amounting to tens of thousands of dollars.

A few weeks earlier the Whangarei Police publicly commended a firm of PI’s who had assisted a local courier company to investigate instances of staff theft.

So much for private investigators “running amok.”

Licensed private investigators, of which there are about 220 in the whole of the country, are principally former members of the Police.  There is, of course, no “school for PI’s” in the country, so the Royal New Zealand Police College (albeit unwittingly) has become the de facto “training school” for PI’s – though those who go through the various Police training courses there might not appreciate it as such at the time.

Having spent some time in the NZPD various officers then decide on a “change in career,” resign and become PI’s.  To indicate the “strength” of prior Police service in the industry, a recent survey of members of the NZ Institute of Professional Investigators, Inc. (NZIPI) – the only industry body representing the interests of private investigators – revealed that just half of the members had between them a total of 972 years of Police and private sector investigative experience.  And it should be remembered that in addition to those private sector investigators who are required by law to hold a Government-issued licence (because they trade as a business entity,) there are also a considerable number of “in house” investigators who are not required by law to hold a PI licence, e.g. investigators working for banks, financial institutions, large commercial enterprises, etc. 

Whilst a few licensed PI’s do carry out the traditional type of peace-of-mind investigations which were very much the bread-and-butter of PI’s before the days of legislation which removed the act of adultery as a grounds for a divorce – and lead to the contentious inclusion in to the Private Investigators & Security Guards Act 1974 of Section 52, which prohibits PI’s from taking photographs and/or making audio recordings of people without getting their written permission first (more on that later) – today most PI’s carry out investigations in to criminal offences, the likes of which some of them would have done when they were members of the NZPD.

Indeed, and given the recent (21 July 2008) comments from the CEO of Restaurant Brands, the investigation of employee theft – dishonesty in the workplace, or “the thief you pay” as it is often known – is now very much the bread-and-butter of PI assignments.  I would venture to say that the majority of Police prosecutions for what was once known as “theft as a servant” but is now known as “theft by a person in a special relationship” are commenced by a private sector investigator and only handed over to the Police once sufficient evidence has been obtained to enable the Police to take the case to court.

I should add as this point that it is my personal experience and, I think, the experience of my fellow-investigators, that the vast majority of clients almost always want the offending employee prosecuted by the Police, and I make this comment lest anyone here today thinks that PI’s, and their clients, enter in to any kind of “deal” outside of the legal system so that the culprit can avoid his/her “day in the dock.”  Another reason for this is because the Sentencing Act enables a Judge to order the defendant to pay not only reparation for items stolen but also to pay for “consequential loss,” which can include the costs of the investigation that put the offender before the court.

Private investigators do not seek to have any more “power” or “authority” than any other member of the public.  At the present time any member of the public can, in very limited circumstances, arrest another person.  Any member of the public can, with the appropriate knowledge, have a search warrant issued by a court – but only a Police Constable can execute that warrant.  Private investigators do not seek to have the authority to exceed any of these powers or rights.

But what we do not believe is right is that we have less “power” or “authority” than any other member of the public – including the country’s worst criminals.  By virtue of the provisions of the Crimes Act 1961, and a Court of Appeal decision, any member of the public can secretly tape record a conversation that they are a party to - as several National Party MP’s discovered recently.  A drug dealer could, if he wanted to, secretly tape record his drugs sales and purchases.  A prostitute could secretly record her assignations with clients.  

But if a licensed private investigator – for the purposes of obtaining “the best evidence” for a Court case - wants to covertly record an interview with a person who has stolen thousands of dollars from his employer, or someone who has defrauded an insurance company of tens of thousands of dollars he cannot do so, as to do so places him in breach of Section 52 of the current PI&SG Act.

Why should criminals be able to do something without breaking the law that private investigators cannot?

In a similar vein, a drug dealer can mount CCTV cameras at his tinnie house to give him advanced warning of the arrival of the Police.  But can a private investigator put a CCTV camera outside his office so that he can see who his next caller is?  No he cannot.

Why should criminals be able to do something without breaking the law that private investigators cannot?

How many people here today carry a mobile telephone?  How many of those telephones are camera-enabled?  How many of those telephones have a message-taking service?  All of you who answered in the affirmative to those three questions can use all those modern mobile telephone facilities with impunity.  But if I do so I break the law.

As the appropriately-named Mr Bumble said in Charles Dickens’ Oliver Twist –“…If the law supposes that – the law is an ass, an idiot…”

Having been well-versed in the laws of evidence when they were at the Police College, most private investigators dearly wish to adhere to the “best evidence” rule which, quite literally, places an obligation on prosecution and defence alike to produce the “best evidence” in court.  Indeed, one law textbook says that the “best evidence rule” “…has even been regarded as expressing the one great fundamental principle upon which the law of Evidence depends…”

Despite these restrictions and hindrances, private investigators – as comments from the likes of the CEO of Restaurant Brands attest to – carry out their investigations with professionalism and integrity, and the results of which are most probably visible in the courts throughout the land every week.

And as for Associate Justice Minister Cosgrove’s “complaint” that we are “running amok” and engaging in “dubious activities,” if such were the case then I would have thought that the Office of the Privacy Commissioner would have received a lot more than the just eight complaints it received about private investigators in the 5-year period 2003 – 2007 – and only one of which was even partially upheld.

I rest my case.

