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1. We believe the framework proposed in this Bill is unnecessary and poorly designed to achieve the desired information sharing
1.1. This submission relates to the information sharing provisions in the Social Security (Youth Support and Work Focus) Amendment Bill which aims to provide a mechanism to support the Act’s new purpose of helping engage young people in employment, education and training, rather than having them rely on benefits. 
1.2. Some information sharing is probably necessary and desirable. But this Bill does not provide an adequate framework for that sharing to occur. Instead, the framework under the Privacy (Information Sharing) Bill is the appropriate vehicle to use. 
1.3. I understand that the Information Sharing Bill is scheduled to be passed very shortly after this Bill. There therefore appears to be no good reason to create this stand-alone information sharing regime. 
1.4. In addition, one of the information sharing proposals could already occur under the Privacy Act as it stands. The need for legislation on that point is therefore unclear.  

1.5. This Bill’s information sharing provisions are inadequate because:

· they are confusing

· they lack important safeguards for protecting personal information
· they may damage any remaining trust that vulnerable young people may have in government, or make them reluctant to engage effectively with programmes – they therefore risk undermining the policy objectives of this legislation.
1.6. Consequently, I recommend that clauses 18 and 19 should be deleted, with the exception of the references to use of the National Student Number. Instead of these clauses, the Ministry of Social Development should enter into approved information sharing agreements under the mechanism provided by the Privacy (Information Sharing) Bill currently before the House.
1.7. My office would stand ready to assist the Ministry with an agreement under the Information Sharing Bill in order to minimise any delay.
1.8. We do not oppose the provisions relating to use of the National Student Number. We are cautious about the possibility of function creep, but it is more effective to use the number than to use alternatives. We therefore support the inclusion of these provisions in the Social Security Act, to provide the necessary statutory override of the restrictions on use in the Education Act so as to enable the information sharing that needs to occur to provide services to vulnerable young people.
2. The Privacy (Information Sharing) Bill is intended to be passed in time to allow appropriate information sharing in the youth welfare area
2.1. The Privacy (Information Sharing) Bill currently before the House provides a better solution to the policy problems encountered than the stand-alone information sharing provisions contained in clauses 18 and 19 of this Bill. The Information Sharing Bill creates a clear roadmap for appropriate information sharing, supported by a package of effective, practical safeguards.
2.2. Use of the Information Sharing Bill framework could:

· authorise all the sharing proposed under the Youth Support and Work Focus Bill

· ensure a clear and consistent application of the principles of the Privacy Act where these are not overridden by authorisations to share information

· ensure that individuals’ rights to complain under the Privacy Act were retained, in particular where the conditions of a sharing agreement were breached

· provide appropriate and consistent mechanisms for reporting on and independent oversight of information sharing agreements

· ensure that detailed privacy considerations – which cannot be appropriately included in primary legislation – can be properly taken into account
· provide the ability to review provisions in light of actual experience, and make it easier to amend agreements as required.

2.3. The Regulatory Impact Statement accompanying the Youth Support Bill concedes this point. It notes that the primary consideration is whether the Information Sharing Bill can be enacted in time for implementation by July 31.

2.4. Given the legislative agenda, it now appears that waiting for the Information Sharing Bill would result in a delay of only a few weeks to implementation timelines. That Bill is due to be reported back from the Justice and Electoral Select Committee on 15 June. Since the Youth Support Bill requires officials to prepare regulations, the time gain appears to be minimal. My office would stand ready to assist the Ministry with an agreement under the Information Sharing Bill in order to minimise any delay.
3
The Youth Support Bill’s provisions are confusing

3.1
The Bill currently provides for three different sharing mechanisms. The detail of how sharing arrangements will be managed, and the safeguards available, are different in each case. This creates legislative confusion that will affect how the information sharing works in practice.
3.2
The three separate sharing mechanisms are as follows:

· Clause 18 provides for the collation of information on young people by the Ministry of Education, and the sharing of that information with the Ministry of Social Development

· new section 125C in clause 19 provides for the Ministry of Social Development and contracted service providers to disclose information to each other for the purpose of encouraging young people to move into education, training, and employment, and for the purpose of administering benefits for young people

· new section 125D in clause 19 provides for organisations specified by Order in Council to share information with the Ministry of Social Development or a contracted service provider.

3.3 Sharing under clause 18 will be governed by an information sharing agreement entered into between the Ministry of Education and the Ministry of Social Development. There is an obligation to consult my office on the agreement, and a power for me to make any submissions I see fit. But several key safeguards found in the Information Sharing Bill are missing.
3.4 Sharing under new section 125C is governed by regulations made under the Act, which set out the circumstances in which information may be shared. I have no statutory oversight role, and there are no reporting obligations. 
3.5 Under new section 125D there are few controls over the sharing of information or what information may be relevant. The one restriction is that agencies that can disclose information to the Ministry or a contracted service provider have to be specified by Order in Council.
3.6 Each of these three mechanisms is intended to override the Privacy Act to some extent. However, it is not clear when the Privacy Act will be overridden and when it will operate as normal. This creates an unhelpful level of uncertainty for people on the front line and for the young people whose information is involved. 
3.7 As an example, it is unclear how the authorisation to share information under new section 125D will affect the obligation of agencies to notify young people about how their information may be used under principle 3 of the Privacy Act. The obligation to notify is probably unaffected by the Bill, particularly as transparency about what will happen to information is critical to individuals’ willingness to co-operate with any proposed course of action. But which agency is responsible for the notification is uncertain. 
3.8 The uncertainties are further exacerbated by the fact that regulations required under some clauses may create additional overrides of the Privacy Act.
4 There are basic safeguards missing from the sharing arrangements in clause 18
4.1 I have no objection in principle to the sharing proposed by clause 18, as it appears to be necessary to identify which young people need support. However, adequate safeguards and reporting measures need to be put in place.
4.2 The arrangements proposed under clause 18 share some of the features of the Privacy (Information Sharing) Bill currently before the House, for example an obligation to consult my office about the agreement. However, they lack several of the critical safeguards of that Bill.
4.3 Key omissions are that there is no obligation to consider privacy issues in the development of the agreements, no obligation to report regularly on the sharing agreements, and no explicit power for me to make my views on agreements publicly available.
4.4 These safeguards are basic protections to make sure that sharing is carried out with sufficient independent oversight, and that the system is sufficiently transparent that young people can be informed about what is happening with their information.
4.5 An acceptable option would be to exactly duplicate the safeguards in the Information Sharing Bill in clause 18. However, this illustrates the fact that the mechanism under the Information Sharing Bill is what is required for effective and trusted information sharing here. It would be peculiar to duplicate that mechanism in this Bill, when the Information Sharing Bill is expected to be passed into law so soon afterwards. 
5.
Sharing under the new section 125C of clause 19 can and should be undertaken in accordance with the Privacy Act

5.1 The information that this section deals with is information collected for the purpose of administering a youth benefit, or information for providing services to young people to encourage them to stay in training or education. It appears that this information can already be shared between the Ministry and contracted service providers under principle 11 of the Privacy Act. Sharing and using that information is either one of the purposes for which the information was collected in the first place, or at least is directly related to the purpose for which the information was collected. 
5.2 The provision therefore appears to be redundant, particularly as it expressly does not require information to be made available (subclause 4). Including this provision in the Bill may also actively lead to confusion – it makes it seem as if the sharing is intended to be wider than is currently permitted under the Privacy Act.  
5.3 A further issue is that new section 125C is likely to undermine the key benefit of using contracted service providers, which is that they are at arm’s length from the Ministry. 
5.4 While it is reasonable for the Ministry to create an obligation for service providers to pass on any information likely to affect benefit levels, service providers will be most effective if they can build a relationship of trust with their clients. This may require them to withhold some information from the Ministry.
6. Sharing under new section 125D of clause 19 lacks appropriate safeguards

6.1 New section 125D limits which organisations can share information, and the types of individuals about whom information can be shared. But it does not define the information that can be shared, it does not sufficiently limit the purposes for which the information can be shared, and there are few safeguards. 
6.2 For instance, the purposes for which information can be shared in new section 125D(1)(b) are limited only to the broad purposes of the Act. This leaves very broad discretion in the hands of the authorities and is not sufficiently clear for people to be certain about what their rights and responsibilities are. It does not limit the types of information that might be said to be relevant. There are no regulations or agreements to manage the information sharing. There are no obligations on approved agencies to exercise judgment in what information they share, or any expectation that information will only be shared when it is for the benefit of the individual concerned. And there are no criteria for determining what agencies might be specified by Order in Council.
6.3 Sharing under new section 125D applies not only to people receiving a young person’s benefit, but also to anyone who has been assigned to a service provider contracted by the Ministry. This second group of people has no relationship with the Ministry or with the contracted service provider until such time as they consent to receive services to encourage and help them into further education and training. But information about them can still be provided to the Ministry before they give that consent.
6.4 It is unclear that such a broad provision is required in order to implement the policy proposed. Much of the information sought under new section 125D will be for the individual’s benefit, and therefore should be able to be obtained with their consent. Where it is a question of enforcing the conditions of receiving the benefit, this can be managed appropriately when the young person applies for the benefit.
6.5 Situations in which information sharing may need to occur without consent are likely to be limited. The Information Sharing Bill provides an appropriate roadmap for that type of sharing to occur, either now or as the environment develops in the future.  
7
Insufficient attention to privacy will damage trust and undermine the Bill’s purpose

7.1 Protecting young people’s privacy is a critical factor if they are to develop or retain any trust in government, and if they are to participate effectively in educational and training programmes. 
7.2 For many of the young people most affected by this Bill, trust in authority may already be in short supply. These are young people who have either left school before the age of eighteen without entering work or training, or who are at risk of breaching the conditions of their benefit. They are already disengaged, and the chances are high that they feel disempowered. 
7.3 These young people are likely to engage in the education or training that will provide them with a positive future only if the government and the service providers get their buy-in. It is essential that the young people know and have some control over what is occurring. The problem may prove particularly acute where contracted service providers have strong relationships of confidentiality with the young people they serve. 
7.4 The information sharing provisions of the Bill aim to provide contracted service providers with the personal information they need in order to provide a holistic service to young people that takes into account their needs, circumstances, and motivations. We support that aim. However, because the purpose for obtaining the information is to benefit the individual, most of it should be able to be obtained either directly from the individuals, or with their consent. 
7.5 Given that consent ought to be effective in the majority of cases where information is sought, strong safeguards should be put in place around those limited situations where it is not. As discussed earlier, this Bill does not create those safeguards. 
7.6 To the extent that the Ministry may need to audit programmes or individuals for compliance, I understand the Ministry of Social Development already routinely requires individuals to allow information they provide to be checked against other sources. In addition, the Ministry’s existing powers under section 11 of the Social Security Act, and the obligations recipients of a benefit have under new section 170 of clause 20 provide ample scope for the Ministry to obtain information where a person refuses to consent to sharing.

8 Expanding use of the National Student Number
8.1 I have some concerns about the use of the National Student Number (NSN) for the purpose of collating information about individuals in order to share it with MSD, because it represents a broadening of the purpose for the NSN. 
8.2 On balance, however, use of the NSN is likely to be more efficient, and is likely to produce more accurate information than alternative means of collating the data. Placing provisions in the Social Security Act also makes sure that use of the NSN for this purpose is constrained. 
8.3 If clause 18 were removed from the Bill, the new subsections 123F(2)(b) and 123F(3) of clause 18 need to be retained to provide the statutory over-ride of the NSN use restrictions in the Education Act 1989 needed to enable the Ministry of Education to use the NSN to collate information on the young people targeted by this information sharing initiative. 
9
Recommendation: Clauses 18 and 19 should be removed from the Bill (except for the references to the National Student Number) 
9.1
I strongly recommend that clauses 18 and 19, dealing with information sharing, should be removed from the Bill, with the exception of new subsections 123F(2)(b) and 123F(3) of clause 18, which deal with use of the National Student Number by the Ministry of Education.

9.2
Instead of these clauses, the Ministry of Social Development should enter into approved information sharing agreements under the mechanism provided by the Privacy (Information Sharing) Bill currently before the House.
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